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RESTRAINTS ON TRADE. 

Part II. 

In this article we propose to discuss the aspect of a combina- 
tion as a restraint on trade. The law on this subject is of great 
difficulty, and it will not be possible 1 within the limits of this 
article to do more than glance at some of the principal distinc- 
tions. Statutes regulating combinations have been passed by 
Congress and many of the state legislatures. It is our purpose 
to discuss the subject only at common law, and cases arising 
under these statutes will not be referred to except incidentally. 
In a previous article, we analyzed restraints on trade, 2 and 
pointed out that restraints imposed by one individual on an- 
other were, generally speaking, valid, even though an individual 
thereby achieved a monopoly. We carefully excluded from that 
discussion all cases of a combination and endeavored to confine 
our attention to individual restraints. It is now in order to state 
the reason for drawing this distinction, which is the distinction 
between individual action and associated action. 3 

As pointed out by Mr. Dicey, 4 the right of association may be 

*As was well said by Putnam, J., in Oliver v. Gilmore (1892) 52 
Fed. 562, 566, "The investigation of this branch of the law in the United 
States launches us into a boundless sea of trouble." 

*i2 Columbia Law Review 97. 

"For the convenience of the learned reader, we append in tabular form 
the cases mentioned in the table in note 21, p. 105, supra, which we have 
postponed to this part of the discussion: 

I. Monopoly arising from the volition of the monopolist by association 

Combination of all competitors 

Combination of some of the competitors who will then bring about 
a monopoly by 

Successful competition 
Fair 
Unfair 
Taking covenants not to trade 

A. From competitors 

B. Incidental to purchase of a business 

II. Covenants in restraint of trade, which may be 

(1) Taken by a combination 

A. From competitors 

B. Incidental to sale of a business. 

(2) Incidental to a contract as to 

Formation of a combination 

(a) Between some or all of the sellers 

(b) Between some or all of the buyers 

(c) Between buyers and sellers, some or all. 
'17 Harv. L. Rev. 512, 513 (1904). 
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regarded merely as an extension of each individual's freedom, 
or it may be looked on as a right of a very peculiar character, 
the exercise whereof leads to results which may conceivably be 
injurious both to individuals and to the public. He also says 5 
the problem we have to discuss is really a theoretically insolvable 
problem, because the logical extension of the right of either party 
necessarily limits the like logical extension of the right of the 
other party. 6 

The law of restraints on trade is the chief battlefield of these 
conflicting views, and by segregating the discussion as to combina- 
tion, we have reduced the danger zone to its smallest compass 
and set apart the neutral territory of individual action from which 
the force of the conflict can be excluded. While the cases we 
have discussed, furnish us with useful principles which we may 
keep in mind, they are dangerous precedents in this part of the 
law. One of the principle difficulties has been caused by the 
failure to recognize that the rule of individual action cannot be 
carried to its logical conclusion because of the presence of another 
principle which overrides it. 

The argument is frequently made that what one man can 
lawfully do, two may lawfully do, and therefore no distinction 
can be made between a lawful act done by one individual and the 
same act done by several acting together. 7 It is perfectly clear, 
however, that the potency of several acting together is greater 
than the sum total of the powers of the same individuals acting 
separately. This circumstance of itself furnishes an adequate 
ground for making a distinction between individual acts and asso- 
ciated acts. 8 

'Law and Public Opinion in England, (1905) Appendix, n. I, p. 466. 

°We are in the same dilemma as the philosophers who undertook to dis- 
cuss the consequences of an irresistible force meeting an immovable 
object. Mr. Dicey, Law and Public Opinion in England, (1905) Appendix, 
n. 1, p. 465, points out the world-wide existence of the problem raised by 
the right of association and the circumstance that it is nowhere receiving 
a quite satisfactory solution, and says {Id. p. 466) that the most that can 
be achieved by way of bringing into harmony two essentially complicated 
rights, namely, the right to individual freedom and the right to association, 
is to effect a rough compromise between them. The right of association 
is a mere extension of the individual freedom, but, on the other hand, 
when exercised may seriously restrict the freedom of individuals, pp. 
152, IS3- 

'Parker, C. J., in Nat'!. Protective Asso. v. Cumming (1902) 170 N. Y. 
315- 

"See remarks of Agnew, J., in Morris Run "Coal Co. v. Barclay Coal 
Co. (1871) 68 Pa. St. 173. 186, 187. 
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We can probably safely assume that so far at least as the 
law of restraints on trade is concerned, the authorities amply 
justify the statement that the right of association is regarded as 
a peculiar privilege, the exercise whereof may lead to results 
injurious to individuals and to the public, and therefore to be 
circumscribed and jealously dealt with by the law. The logical 
distinction between individual action and association is plain; the 
distinction in fact is not so clear. Where does individual action 
cease and association begin, and are all forms of associated action 
to be dealt with in the same way? 

We shall first define a combination, briefly refer to the various 
forms of combination, and point out the distinction between a 
combination and a contract. 

Definition of a Combination. 

A combination is where two or more persons unite their in- 
dividual efforts to accomplish a common purpose, and this purpose 
need not necessarily have any thing to do with the law of trade. 
Our attention will be confined to the case where the combination 
is with respect to an act of trade, and we may therefore, for our 
purpose, reduce the definition to its lowest terms, and say that a 
combination in restraint of trade is where one or more individuals 
conduct their respective buying or selling, as the case may be, with 
respect to one or more or all of the elements we have noticed, 
according to some common rule which they voluntarily adopt. 
If this common rule is as to the price of the thing sold, all the 
members will sell at the same price, and if all the persons selling 
are members of the combination, the persons buying will be de- 
prived of all freedom of trade with respect to price. 

A combination is an indirect restraint on the trade of those 
who are by the combination prevented from competing with it, 
an indirect restraint on the trade of those buying from or selling 
to the combination, and a direct restraint of the trade of the mem- 
bers of the combination. The chief objection to a combination 
appears to be on the ground of its effect on the persons buying 
from or selling to it, and this is the same evil we noticed in the 
case of a monopoly. 

'Pinney, J., in Milwaukee Masons & Builders' Assoc, v. Niezerowski 
(1897) 95 Wis. 129; Folger, J., in Atcheson v. Mallon (1870) 43 N. Y. 
147, 149; Sterrett, C. J., in Nester v. Continental Brewing Co. (1894) 161 
Pa. St. 473, 482. 
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Different Forms of Combination. 

A combination may appear in several forms, to which it is 
necessary to briefly refer before proceeding' further with the dis- 
cussion. These forms are: (i) Two or more individuals buying 
or selling separately in pursuance of some contractual obligation 
existing between them. (2) A partnership buying or selling. (3) 
What is generally termed an association buying and selling, that 
is, an unincorporated body of individuals acting together, in which 
case their activities may be individually conducted under the rules 
laid down by the association, or their activities may be transferred 
to and exercised by the association acting as an individual, which 
last case is not to be distinguished from a corporation except by 
the earmark of the charter. (4) A corporation, which is an in- 
corporated body having the effectiveness of combination as re- 
spects the association of its stockholders and the unity of individ- 
ual action so far as the activity of its officers is concerned. (5) A 
trust, which is where several persons convey their property to a 
trustee, who is ostensibly to manage the business for the benefit 
of all. It is merely a device to take the place of a contract be- 
tween the parties restraining their business, and it was supposed 
that because of the fact that the entire ownership of the property 
is vested in a trustee, and he therefore acted as an individual, 
that the law could be evaded. It is clear, however, that the 
equitable interest remaining is a violation of the law, and con- 
sequently the courts applied the same rule as they did in other 
forms of combination. No further observations on the trust are 
necessary. In practice the distinction between these cases cannot 
always be easily drawn, and two or more of them are 'sometimes 
involved together. 

We may exclude the second case of a partnership with few 
words. The technical incidents of that relation at common law 
effectually prevent any large number of persons acting together 
in it. A common law partnership of fifty persons would be like 
a jellyfish, and offer no cause for alarm either to the public or to 
its competitors. The effectiveness of a partnership is in inverse 
ratio to the number of the partners. While' the case of a partner- 
ship has been frequently put by astute counsel in argument, no 
case has been found in which it has produced any of the evils 
arising from a combination in restraint of trade. We may there- 
fore leave it safely confined in its common law shackles and con- 
clude that no case of a partnership is at all likely under modern 
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conditions to produce any restraint on trade with which the law 
need concern itself. 10 

We have, therefore, four forms of combination, an agree- 
ment, an association, a corporation, and a trust. Important ques- 
tions frequently turn on the distinction between these forms, to 
which, however, we can only briefly refer. 

Where several individuals buy or sell each on his own account, 
in pursuance of a contract entered into between them, there is 
a combination of the lowest kind. Each has entered into a cove- 
nant in restraint of his own trade, and the covenants are generally 
similar, that is, each one covenants to restrain his trade in the 
same way that each of the others covenants to restrain his. This 
similarity of restraint is the combination and discloses the joint 
purpose. To be more accurate, in our language, we should say 
that each one of the several individuals has entered into a cove- 
nant in restraint of his trade, and those covenants are to be found 
in some one or more contracts. How is this case to be distin- 
guished from the case of a covenant by an individual, which we 
have already discussed ? In the cases already mentioned, only one 
of the parties to the contract made a covenant in restraint of trade. 
The other merely gave some consideration for the performance of 
that covenant, and in most cases the covenant was valid. Here each 
of the parties covenants to restrain trade. The distinction is not, as 
has been supposed, between a contract with a competitor or a con- 
tract with a stranger to the covenantor's business, because we shall 
find these contracts may be between buyers and sellers, but be- 
tween a contract in which one party covenants to restrain trade 
and a contract where both parties covenant to restrain trade. 11 
If the restraint contemplated by the contract is reasonable, the 
covenants are valid ; if unreasonable, they are void. In these cases 
it is not so much the circumstance of the combination as it is the 

"The true test, of course, of a partnership in this connection is that 
the parties must deal together on joint account Where they treat sep- 
arately there is no trade partnership. See Croft v. McConoughy (1875) 
79 111. 346. 

That a partnership is unobjectionable as a restraint on trade, see Strong, 
V. C, in Ontario Salt Co. v. Merchants Oil Co. (1871) iS Ont. Ch. 540, 
544. 

In Marsh v. Russell (1876) 66 N. Y. 288, a partnership agreement was 
expressly held not to be void as a restraint on trade. Earl, J., at p. 291, 
seemed to think that the agreement might be unlawful as a restraint on 
trade under certain circumstances. 

"In this case, as we have already mentioned, we must draw a distinc- 
tion between a contract between an individual buyer and seller, and a 
contract between a number of buyers, on the one hand, and a number of 
sellers, on the other. 
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unreasonableness of the restraint which invalidates the contract. 
Furthermore, if in this case the restraint does not appear on the 
face of the contract, the court cannot judge whether the restraint 
is reasonable or not, and the contract will accordingly be held in- 
valid. This is the difficulty which appears in most of the cases 
of agreements by which a number of traders undertake to sell at a 
price to be fixed at some time in the future or varied by a com- 
mittee or a majority of them, and although a covenant to sell at a 
certain price might be reasonable, yet the covenant is clearly in- 
divisible, and the court cannot separate the good from the bad, 
and the whole must be void. If the terms of the contract accu- 
rately describe that common course of business, and are reason- 
able, the covenants are valid and the law will enforce them. If 
they are unreasonable or indefinite, so it cannot be told whether 
they are reasonable or not, the contract will not be enforced. 

Cases of combinations under the form of unincorporated as- 
sociations are very common, and the restraints imposed by them 
are almost without exception void. The restraints imposed by 
the association are generally indefinite. The thought here ap- 
pears to be that the case is to be' assimilated to that of the con- 
tract we have just discussed. There is reason, however, for a 
distinction which does not seem to have been generally recognized 
and which is this: the court can in an association consider each 
by-law or rule of the association by itself, and, without dis- 
solving the association or involving the invalidity of any other 
rule, refuse to enforce a particular regulation, that is to say, the 
different rules of the association are clearly separable, which rule, 
as we have seen, cannot be adopted in the case of a covenant in 
a contract restraining trade where the restraint is not clearly 
specified on the face of the contract. In the case of an associaT 
tion there is no covenant. The individual joins the association, 
becomes bound by its rules, and those rules can stand or fall in- 
dependently of each other. It seems to be an unnecessary re- 
finement to say that an association must necessarily be preceded 
by an agreement or grow out of a contract, and therefore all the 
acts of the association are to be referred to the covenants made by 
the parties to that contract. The better view, it is submitted, here 
is this, that the preliminary agreement becomes merged in the as- 
sociation, and when that is fully formed, has no further existence, 
just as an agreement of sale becomes extinguished when the title 
is transferred and the purchase money paid, or, as it is com- 
monly said, the contract becomes merged in the conveyance. 
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The case of a corporation presents still further difficulties, 
because while we have here the most potent form of combina- 
tion yet devised, we have also a combination which partakes of 
the nature of an individual and there is a constant tendency to 
refer it to the rule of individual action and overlook the aspect 
of a combination which it bears. It has the weight of numbers, 
the combined capital of the stockholders, and the unity and energy 
of action of an individual in its executive officers. It is small 
wonder that the corporations have accomplished so much in 
trade. It must, however, be remembered that these corporate en- 
terprises are owned by a great many different stockholders, and 
there is not, therefore, the concentration of wealth in a few per- 
sons which is commonly supposed to exist by unthinking per- 
sons, and which is frequently urged as one of the objections 
against trusts and monopolies. If these stockholders exercise 
the control over their corporation which they are possessed of, 
no doubt many of the evils of corporate management would 
cease to exist. 12 A corporation appears as an individual or as 
a combination, and may be either. 

There is also the complication arising, in the case of a cor- 
poration, from the question of corporate power and the rights of 
the state or a stockholder to control the action of the corporation 
by appropriate proceedings. In many of these cases, the court 
has to pass on the question whether a corporation is a combina- 
tion in restraint of trade or is interested in or acting under a 
combination in restraint of trade. A few of these cases have 
been referred to in the note by way of illustrating how the ques- 
tion may be raised. 13 

"It is just as difficult, indeed more difficult, to persuade a stockholder 
to perform his duty at a corporate election than it is to persuade the 
average voter to perform his duty at the polls. 

"The question may be raised in a proceeding : 

(i) By the state to enjoin the corporate act or forfeit the charter, 
e. g., State v. Standard Oil Co. (1892) 49 Ohio St. 137; State v. Nebraska 
Distilling Co. (1890) 29 Neb. 700; People v. N. R. S. Ref. Co. (1890) 121 
N. Y. 582; People v. Gas Co. (1889) 130 111. 268; Ins. Co. v. State (1893) 
86 Tex. 250; Stockton v. R. R. Co. (1892) 50 N. J. Eq. 52. 

(2) By stockholders, Central R. R. Co. v, Collins (1869) 40 Ga. 582; 
Stewart v. Transp. Co. (1871) 77 Minn. 372; Leslie v. Lorillard (1888) no 
N. Y. 519; Clarke v. R. R. Co. (1892) 50 Fed. 338; Metcalf v. Furn. Co. 
(1903) 122 Fed. us; Millbank v. R. R. Co. (N. Y. 1882) 64 How. Pr. 20; 
Dunbar v. American Telephone Co. (1905) 224 111. 9. 

(3) Between the corporation and the other party to the contract, Mal- 
lory v. Oil Works (1888) S6 Tenn. 598; Fechteler v. Palm Bros. Co. (1904) 
66 C. C. A. 336. 

(4) By state against foreign corporations, under a state anti-trust law, 
State v. Chemical Co. (1904) 71 S. C. 544. 
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All of these cases perhaps belong to the law of corporations as 
the contract was void, if void at all, because ultra vires, which de- 
pended on the question of corporate law. They are instructive as 
showing what a powerful remedy the state possesses against such 
combinations as operate under a charter. 

A corporation may enter into a combination in restraint of 
trade or may in itself be a combination in restraint of trade, 
or the corporation may be formed as part of the performance of 
a covenant in restraint of trade. The case where the corporation 
is itself a combination in restraint of trade, as where it does all 
the buying or selling formerly done by the members of the com- 
bination, has given some difficult}'. When do the associates cease 
to act separately and become a combination under the charter? 
When does the corporation begin to exist as a combination ? These 
are questions of fact. 14 A combination may, of course, as a com- 
bination enter into a covenant or take a covenant in restraint of 
trade. In such case the law will be different, if it is different at 
all, from the case of an individual covenant because the combina- 
tion takes the covenant, consequently the cases as to covenants 
made by individuals are not safe authorities. In those cases the 
validity of the covenant is generally to be gathered from its face; 
in the case of a combination the law must take the surrounding 
circumstances into consideration in determining the validity of 
the covenant. 

Distinction Between a Combination and a Contract. 

The distinction between a combination and a contract varies 
in the different forms we have suggested, and no hard and fast 
rule can be laid down which will apply in every case. Where 
the individuals contract to conduct their individual buying and 
selling according to the rules laid down in some previous contract, 
the distinction is clear. The performance by each party of his 
covenant results in the uniform method of dealing contemplated. 
In this case, as in the others we have mentioned, it is not the 
contract which restrains the trade, but the performance of the 
contract which restrains the trade. The performance is a direct 
restraint on the trade of the parties performing, and indirect re- 
straint on the trade of (i) the other parties to the contract, (2) 
the parties buying from or selling to the members of the combina- 

"A case of this kind exists where the members of a combination trans- 
fer their selling or buying to some corporation as a common agent. 
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tion. The combination, therefore, is the result of and grows out 
of a contract. These combinations are, as pointed out by Mr. 
Langdell, 15 of two kinds, one where the combination created by 
the contract is only of momentary duration, and when the con- 
tract is fully completed and the combination is carried out, has 
finished its work, and, in point of fact, exists no longer. The 
other is that where the combination contemplated by and formed 
by the performance of the contract is a continuing relation or 
state of affairs in which the parties to the combination are called 
on for a considerable period of time to act therein and perform 
acts under and in pursuance of the terms of the agreement. 

Mr. Langdell's remarks appear to apply to all combinations. 
It is apprehended, however, that they should be confined to the 
case where the parties act separately under the contract, and, if 
this is so, the first case will generally be unobjectionable as a 
restraint of trade. 

It will be in order at this point to bring together several 
threads of the foregoing discussion. 

In the table of restraint on trade, 16 we noted monopoly brought 
about by a combination acting through competition and covenants 
in restraint of trade, and, under covenants in restraint of trade 
noted the aspect of a combination taking such covenants in order 
to achieve a monopoly, which is really a repetition of the subdi- 
vision under monopoly. These headings may be brought together 
for the purpose of the ensuing discussion, which by describing the 
various methods by which the combination may achieve a mon- 
opoly, will, it is apprehended, sufficiently cover the subject. 17 We 
have thus consolidated the methods of bringing about a monopoly 
which the law condemns. 18 

Now, the law may condemn a combination in several ways: 
(i) By refusing to enforce the terms of the combination among 
the parties to it. (2) By refusing to recognize the combination 
as having any force in a controversy between it or its members 
and persons not members. (3) By interfering through the agency 
of the state or private individuals interested, not parties to the 
combination, to prohibit the continuance thereof or prevent its 
coming into existence. The third case is excluded from this dis- 

"16 Harv. L. Rev. 547 (1903). 
"See note 21, p. 105, supra, 

"Thus, several individuals may encompass a monopoly (i)_ By combina- 
tion, (2) By competition, (3) By taking covenants in restraint of trade. 
"See p. 116, supra. 
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cussion, and we shall direct our attention to the first two and 
consider separately combinations between buyers or sellers, and 
combinations between buyers and sellers. The validity of the 
combination in each case is to be discussed under the following 
four headings: (i) as between the members of the combination, 
(2) as between the combination and competitors, (3) as between 
the combination and persons buying from or selling to it, (4) as 
between the combination or members thereof and third persons 
unconnected with the trade. 10 

Combinations Inter Se. 

We shall first consider the validity of a combination among 
its members, which is the way in which the question generally 
comes before the court. 20 

"The subject may also be divided as follows: 
Combination of buyers or sellers 
All 

(1) Inter se 

(2) As between the combination and persons buying from or 
selling to the combination 

Part 

(1) Inter se 

(2) As against competitors 

(3) As between the combination and persons buying from or 
selling to the combination 

Combination of buyers and sellers 
All 

Inter se 
Part 

(1) Inter se 

(2) Against other buyers and sellers. 

"The following analysis indicates how the question as to the validity 
of the combination may be raised by the members inter se; 

(1) Agreement as to manner of trading 

A. By proceeding to enforce the provisions of the agreement 

(a) At law 

(b) In equity 

B. A member may express his dissent by refusing performance of 

the covenant 

C. No way to get rid- of a member against his will 

(2) An association 

A. By proceeding to test validity of regulation or by-law either 

at law or in equity 
(a) Members, association 
(&) Association v. member 

B. Member may express dissent by withdrawing from association or 

refusing to obey regulation or by-law 

C. Association may expel a member 

(3) Corporation 

A. All members bound by the corporate action. One member can- 
not be expelled, can only withdraw by disposing of 
stock, and stockholder may express his dissent within 
the corporation at a stockholders' meeting or by stock- 
holders bill 
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The principle applicable to all combinations in this connection 
is probably the same no matter what the form, differences in 
which are mere variations in fact. The question may arise in 
law or equity, and an action may be permitted at law when equity 
would refuse relief. We shall first refer to a few cases in which 
the combination was enforced. 

In the case of Wickens v. Evans, 21 there was an agreement 
among three traveling trunk makers apportioning England among 
them, each covenanting not to compete in the other's territory. 
The agreement was to last during the joint lives of the parties, 
and there was no restriction as to price. It did not appear how 
much of the selling of trunks was in the hands of the parties. 
One of the parties sold trunks in the territory of one of the others, 
and on assumpsit brought for the breach, it was held on de- 
murrer that there was a good cause of action. The absence of 
restriction as to price was said to be one of the reasons why the 
covenant was good, although the court seemed to proceed on the 
ground that as the business of selling trunks was open to other 
persons, there was no objection on the ground that the parties 
would obtain a monopoly by carrying out the agreement. 22 

In the case of Stovall v. McCutchen/ 3 the merchants of a cer- 
tain town agreed together to observe certain early hours of clos- 
ing during the summer, and the agreement was held valid and 
enforced by injunction on a proceeding by one of the parties 
against the other. So, also, in the case of Koehler v. Feuer- 
bacher, 2i there was an agreement between two keepers of places 
of public entertainment not to pay a bonus to any club or so- 
ciety for twelve months ensuing the date of the agreement as an 

(4) Trust 

A. A member may proceed against the trustee by bill in equity to 

enforce performance of trust 

B. No action at law here 

C. Member may withdraw only by disposing of his interest 

D. May express his dissent by the same method as proceeding to 

enforce the trust. 

81 (1829) 3 You. & Jer. 318. 

a "But it is said that the effect of this agreement is to create a monop- 
oly, and that by upholding its validity we shall lead to other combinations 
for monopolizing trade. If the brewers or distillers of London were to 
come to the agreement suggested, many other persons would soon be 
found to prevent the result anticipated, and the consequence would per- 
haps be that the public would obtain the articles they deal in at a cheaper 
rate," Hullock, B., at p. 330. 

*(Ky. 1900) 54 S. W. 969. 

"(1876) 2 Mo. App. 11. 
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inducement for the selection of any of the parks kept by the re- 
spective parties to the agreement for festivities. The agreement 
was held valid and enforced in an action at law on a bond given 
to secure its performance. A few other cases, where a combina- 
tion was held valid, are collected in the note. 25 

B In the following cases the combination was held valid at law : 

In Nat'l Benefit Co. v. Union Hospital* Co. (1891) 45 Mina 272, two 
corporations engaged in issuing sick benefit certificates, made an agree- 
ment parcelling out territory, and setting aside certain business for one 
of the parties. The agreement was held valid in an action at law by one 
of the parties against the other, the court relying on the circumstance 
that the companies were not engaged in quasi-public service, that neither 
company had exclusive rights, and they were not producers or dealers, and 
the combination was not made to limit the supply. 

In Skrainka v. Scharringhausen (1880) 8 Mo. App. 522, there was an 
agreement between 24 operators and owners of stone quarries in a certain 
district of a city, setting _out that competition had made business un- 
profitable, and constituting a sole selling agent for six months who was to 
sell on account of all at the price fixed in the agreement. It did not 
appear that all the quarrymen in the district were parties to the agreement 
The court held, that one of the parties could sue the other in an action at 
law for penalty due for violating the agreement. 

In Marshalltown S. Co. v. Brick Co. (1901) 114 la. 574, there was an 
agreement between two competitors in August, 1898, with a covenant by 
one that he would not enter into a certain contract or sell crushed stone 
in the city of Des Moines during the balance of the year 1898. The con- 
venantor performed, sued for consideration and recovered, the contract 
being held valid. 

In Collins v. Locke (1879) 4 App. Cas. 674, there was an agreement 
among the stevedores of the port . of Melbourne, by which each of the 
parties to the agreement was to unload all ships consigned to a particular 
firm, and in which there was a provision that if any of the firms so speci- 
fied should have the stevedoring of_ any ship done by any party to the 
agreement other than the party by its terms assigned to the stevedoring 
for that firm, the parties so employed should give an equivalent to the 
party entitled by the terms of the agreement. Held, that this covenant 
was valid, and that one of the parties could recover on this covenant 
against another who had refused to pay the equivalent due under its 
terms. Confer, Herriman v. Menzies (1896) 115 Cal. 16. 

In these cases, the combination was enforced in equity: 

In Camden v. Dewing (1899) 47 W. Va. 310, two men were engaged 
in buying lands in a certain section of the country, and, to avoid compe- 
tition, agreed that one should do all the buying and take title in his own 
name. It was held that the party who stopped buying could enforce the 
trust against the land bought. 

In Hearn v. Griffin (1815) 2 Chitty Rep. 407, a contract between two 
coach makers not to oppose each other and to charge the same price, was 
enforced in an action at law. 

In Jones v. North (1875) L. R. 19 Eq. 426, several owners of quarries 
agreed that they would sell a quantity of stone to one of them (A) in 
view of his bidding on certain public work for the Corporation of Birming- 
ham, and also agreed that they would not bid on the said work. One of 
them did bid on the work, and A. filed a bill for an injunction to restrain 
the former from proceeding with the delivery of the stone. Demurrer 
was overruled. Sir James Bacon, V. C, said, at p. 430: "It is perfectly 
lawful for the owners of three quarries to agree that they will sell their 
commodities upon terms suitable to themselves and which they approve of ; 
and although they know that the purchaser is going to supply, or offer 
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A number of cases in which the combination was held void 
have been collected in the note, but it is very difficult to extract 
from them any principle whatever. 20 

to supply, the Corporation of Birmingham with the commodity, that does 
not in tie least restrict their right to deal inter se, nor does such dealing 
deserve to be characterized as conspiracy. * * * There is nothing 
illegal in the owners of commodities agreeing that they will sell as be- 
tween themselves at a certain price, leaving one of them to make any 
other profit he can." 

In Ontario Salt Co. v. Merchants Oil Co. (1871) 18 Ont. Ch. 540, there 
was an agreement among competitors constituting a selling agent, which 
was apparently enforced between the parties in equity, although it did not 
clearly appear what injunction was issued. 

"In these cases, the combination was held void in an action at law : 

In Collins v. Locke (1879) L. R. 4 App. Cas. 674, there was an agree- 
ment with a covenant that all unconsigned shipments arriving at the port 
of Melbourne should be unloaded by the parties to the agreement in 
a certain specified rotation, the effect of which covenant was that, as to 
such ships, if the merchants unloading them should not choose to employ 
the party to the agreement, who, by its terms, was entitled thereto, all 
of the parties to the agreement were deprived of the work. The court 
said, "Such a restriction cannot be justified upon any of the grounds on 
which partial restraints of trade have been supported. It is entirely be- 
yond anything the legitimate interests of the parties required, and is 
utterly unprofitable and unnecessary, at least for any purpose that can be 
avowed." The covenant was held void. 

In Hoffman v. Brooks (1884) 23 Amer. Law Reg. N. S. 648, Super. 
Court of Cincinnati, there was an agreement among tobacco warehouse- 
men, to promote trade, &c. They adopted a plan pooling all the business 
in the hands of pool trustees; they agreed on fixed rates, and provided 
for several details in the conduct of the business. It was held that the 
pool trustees could not enforce agreement by suing one of the members 
for the amount due the pool. 

In Milwaukee Masons & Builders' Asso v. Niezerowoski, (1897) 95 
Wis. 129, the builders had an association with secret rules designed to 
cover bidding on contract work, by which all bids were inspected by the 
association, and by the result of which the owner, although thinking 
he was getting fair bidding, was in effect compelled to pay for the work 
six per cent, in excess of what he would otherwise be obliged to pay if 
the bidding were fairly made, uninfluenced by such combination. The 
successful contractor was obliged to pay the six per cent, extra to the 
treasurer of the association. One contractor gave his note for the six 
per cent, due on a job, and in an action on the note it was held that it 
was void and the association could not recover. 

In Cummings v. Union Blue Stone Co. (1900) 164 N. Y. 401, there 
was an agreement between the producers of nearly the whole product of 
a commodity known as Hudson River Blue Stone and_ of at least ninety 
per cent, of the whole amount sold, and a company which engaged to sell 
all the marketable stone produced by them for the ensuing six years 
at prices fixed by the association composed of the producers and to 
apportion the sales in specific portions among them, and no sales to be 
made except through the company, it was held that the agreement was 
void as against public policy, and one party who wished to persist in 
the agreement could not recover damages against the others who desired 
to withdraw. 

In Culp v. Love (1900) 127 N. C. 457, there was an agreement be- 
tween individual commission merchants dealing in flour, oil, lard, &c, 
parcelling out the territory, by which one party agreed not to compete 
with the other in selling flour, leaving him to demand of the public his 
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Several considerations have been adverted to, but it cannot be 
said that any one of them have any controlling force. Thus, it 
has been said that the circumstance that the combination was 

own price, and he agreeing not to sell meats, lards, oils, &c, in the 
other's territory, and to divide with the other a proportionate amount of 
the profit on sales of a certain brand of flour. One party sued the other 
for damages for breach of the contract, and it was held there could be no 
recovery. 

In Morris River Coal Co. v. Barclay Coal Co. (1871) 68 Pa. St 173, 
a number of coal companies entered into an agreement appointing a 
committee to fix prices, divide territory, &c. One of the coal companies, 
it was held, could not maintain an action of debt on draft drawn by one 
corporation on the other for equalizing prices. 

In Salt Co. v. Guthrie (1880) 35 Oh. St. 666, there was a voluntary 
association of salt manufacturers to dispose of salt through a central 
company, which was to regulate prices, fix grade, etc., all salt manu- 
facturers to belong to the company. The court refused to enforce the 
agreement in a suit by the company against one of the members. 

See also Urmston v. Whitelegg Bros. (1890) 63 L. T. N. S. 455, 
where there was a rule of an association fixing the price, which it was 
held could not be enforced in a suit against a. member for penalty. 

In India Bagging Asso. v. Kock & Co. (1859) 14 La. Ann. 168, there 
there was an agreement entered into by several commercial firms holding 
a large quantity of bagging, not to sell any except with the consent 
of the majority of them for three months. It was held that the agree- 
ment between the parties was palpably and unequivocably a combination 
in restraint of trade and to enhance the price of an article of prime 
necessity to cotton planters. It was held that no suit could be brought 
on it. See, also, DeWitt Wire Cloth Co. v. New Jersey Wire Cloth Co. 
(1891) 14 N. Y. Supp. 277, and Emery v. Candle Co. (1890) 47 Oh. St. 320. 
In Cohen v. Berlin & Jones Env. Co. (1901) 166 N. Y. 292, there was 
an agreement between the manufacturers of 80% of the envelopes of 
the country and an outside manufacturer, providing that the selling price 
of all envelopes manufactured by them during a term of years should 
be fixed by a corporate agent and instrument of the combination, and 
it was held that a monopoly was threatened whereby trade in a useful 
article might be restrained and its price unreasonably enhanced, and 
therefore the outside manufacturer who had covenanted thus to restrain 
his trade was held unable to recover against one of the other parties 
to the agreement for damages to its breach. 

In these cases, the combination was held void in a proceeding in equity : 
In Huston v. Reutlinger (1891) 91 Ky. 333, a certain board of under- 
writers made a by-law by which the members of the association -were 
limited as to the number of solicitors they might employ, the time of 
employment and the compensation to be paid, prohibiting certain con- 
tracts and preventing them from employing a solicitor who had, within 
a certain time, severed his connection with another member. It was 
held that one member was entitled to an injunction restraining the en- 
forcement of the by-laws. 

In Chapin v. Brown (1891) 83 la. 156, there was an agreement among 
the buyers of butter in a certain town not to buy from the farmers ex- 
cept for themselves nor from anyone else except on certain terms, and 
that one A. should alone sell and buy butter in the town. It was held 
that A. could not have an injuntion restraining one of the parties from 
buying butter in violation of the agreement. Of course, in this case, it 
is apparent that the contract was without consideration. 

In Nester v. Brewing Co. (1894) 161 Pa. St. 473, all the brewers 
but one in the city of Philadelphia agreed with one another not to sell 
beer for less than eight dollars a barrel in Philadelphia and Camden. 
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secret and the public deceived by an appearance of competition 
that did not exist, was material. 27 So, also, the nature of the 
article sold or bought, as where it is a necessity of life, has been 
given great weight. 28 In some cases the size of the business has 
been referred to as a material factor, 20 as where the amount of 
the selling or buying in the hands of the combination was large 
enough to give control of the market. In a number of other 
cases, where the combination did not include enough competitors 
to absorb all the buying or selling, its validity was sustained. 3 " 
The authorities give no answer to the question what proportion 
of the selling or buying must be controlled in order to invalidate 

It was held that the contract was void and equity would not sustain a 
bill for an accounting. 

In Gas Co. v. Gas Co. (1905) 58 W. Va. 22, there was an agreement 
between two gas companies parcelling out territory and prohibiting change 
of price except by consent of both. One of the companies sold out, and 
it was held that an injunction would not be awarded to compel observance 
of the contract. 

In Croft v. McConoughy (1875) 79 111. 346, there was an agreement 
among grain dealers on its face indicating the formation of a partnership 
in effect providing for the fixing of price from time to time, and a bill 
in equity for an accounting was refused. The court said, "While the 
agreement, upon its face, would seem to indicate that the parties had 
formed a co-partnership for the purpose of trading in grain, yet from 
the terms of the contract and the other proof in the record, it is appar- 
ent that the true object was to form a secret combination which would 
stifle all competition and enable the parties, by secret or fraudulent 
means, to control the price of grain. * * * In other words, the four 
firms, by a shrewd, deep-laid, secret combination, attempted to control 
and monopolize the entire grain trade of the town and surrounding coun- 
try." In this case, the combination controlled the entire selling of grain 
in the locality. 

In Leonard v. Poole (1889) 114 N. Y. 371, certain parties formed a 
pool for the _ purpose of buying and selling a certain quantity of lard, 
each subscribing a certain amount and appointing several to buy and sell 
the lard, the parties agreeing to withhold the lard from the market. 
It was held that the agreement was unlawful, and one of the parties 
could not recover against the other for an accounting for fraud committed 
in carrying out the agreement. 

2! E. g., McMullan v. Hoffman (1895) 69 Fed. 509; Croft v. McConoughy 
(1875) 79 I"- 346; Milwaukee Masons & Builders' Asso. v. Niezerowoski 
(1897) 95 Wis. 129. 

28 Judd v. Harrington (1893) 139 N. Y. 105; Culp v. Love (1900) 127 
N. C. 457; Tuscaloosa Ice Co. v. Williams (1899) 127 Ala. no. 

"More v. Bennett (1892) 140 111. 69. The court said. "True, the re- 
straint is not so far-reaching as it would have been if all the stenographers 
in the city had joined the association, but so far as it goes, it is precisely 
of the same character, produces the same results, and is subject to the 
same legal objection." See, also, Swigert & Howard v. Tilden (1903) 
121 la. 650, 659, 660; Monongahela Co. v. Jutte (1910) 210 Pa. St. 288. 

M Oakdale Mfg. Co. v. Garst (1894) 18 R. I. 484; Chappel v. Brockway 
(N. Y. 1839) 21 Wend. 157; Ontario Salt Co. v. Merchants Oil Co. (1871) 
18 Ont. Ch. 540; Keilog v. Larkin (Wis. 1851) 3 Chand. 133; Herriman v. 
Menzies (1896) 115 Cal. 16. 
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the combination. 31 In several cases, where an alleged combination 
producing a monopoly came before the court, it appeared that the 
combination had failed to carry out its purpose, but nevertheless 
no account was taken of that circumstance. 32 So, also, the cir- 
cumstance that the agreement of combination called for selling at 
a fixed price was held immaterial so long as the price was not 
unreasonable. 33 

It is often said the combination is void when it is the purpose 
of the parties to create a monopoly, and valid if no such purpose 
appears, 34 and that the combination may be valid on its face but 
void if it is a part of a scheme to establish a monopoly. 35 It is 
apparent, therefore, that the authorities do not enable us to lay 
down definitely any principle from which it can be said when a 
combination is or is not void. The most that we can venture is 
that where the combination obtains control of the market the law 
will probably condemn it, but no answer can be made to the ques- 
tion of fact, when does a combination have control of the market? 

The numerous cases relating to the invalidity of a secret 
agreement not to bid at auction sales and sometimes included 
under the heading we are discussing, are irrelevant. In some 
cases of combination between parties engaged in a business which" 
is largely carried on at public auction, as competitive bidding for 
public works, this line of cases is frequently referred to. It is 
obvious, however, that they depend on an entirely different prin- 
ciple. 30 

In nearly all the cases we have referred to the combina- 
tion was formed between several individuals. The combination 
may also be composed of two or more corporations, which case, 

M In the following cases, where the combination was held void, the 
proportion of the buying or selling controlled as indicated was referred 
to as a material circumstance: Milwaukee Masons & Builders' Asso. v. 
Niezerowoski (1897) 95 Wis. 129 (6/7ths of builders); Matter of Davies 
(igoi) 168 N. Y. 89 (90% of brewers) ; Cravens v. Carter-Crume Co. 
(1899) 34 C. C. A. 479 (80%) ; Emery v. Ohio Candle Co. (1890) 47 Oh. 
St. 320 (95%). 

3! Bishop v. American Preserves Co. (1895) 157 HI- 284; Cummings v. 
Union Blue Stone Co. (1900) 164 N. Y. 401 ; Slaughter v. Coal & Coke 
Co. (1904) 55 W. Va. 642; Cravens v. Carter-Crume Co. (1905) 34 C. C. 
A. 479- 

"Herriman v. Menzies (1896) 115 Cal. 16. 

M B. g., Nat'l Fireproofing Co. v. Masons Builders Asso. (1906) 145 Fed. 
260. 

35 £. g., Pacific Factor Co. v. Adler (1891) 90 Cal. no. 
M See remarks of Howe, J., in Kellog v. Larkin (Wis. 1851) 3 Chand. 
133, 156, 157- 
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while presenting some variation of fact is probably governed by 
the same principle. 37 A few of these cases have been collected 
by way of illustration. 38 

Combination vs. Competitors. 

We have pointed out some of the principles involved in con 
sidering the validity of the combination as amongst its members. 
We shall now discuss the aspect of the combination as against 
competitors outside the combination. There are two branches 
of the subject, (i) the combination competing, (2) the combina- 
tion eliminating competition by taking covenants in restraint of 
trade. The analysis of the subject is indicated in the note. 80 The 
right of competitors to recover against a combination is the same 
tort right which we have already noticed in the case of an in- 
dividual competing, 40 and seems to be somewhat outside the pres- 
ent discussion. Some of the cases on this point which have been 

"(i) The parties may merge themselves in the corporation which there- 
after conducts the entire business. 

(2) The parties may form a corporation which does part of the 
business, and with which they severally contract in restraint of their own 
trade. 

(3) The parties may seek to attain a specific end subordinate to and 
forming part of the scheme, by forming a corporation to be used as a 
means of attaining that end. 

ra Thus, a corporation may be organized for the purpose of doing all 
the buying or selling. See Nat'l. Harrow Co. v. Quick (1895) 67 Fed. 130. 
In Oakdale Mfg. Co. v. Garst (1894) 18 R. I. 484, A. and B., who were 
carrying on a separate business in buterine and oleomargarine, agreed 
to unite their efforts and form a corporation, turning over all their busi- 
ness to the corporation, taking stock, and making covenants not to en- 
gage in the same business for five years. It was held that the corporation 
could have an injunction restraining one of the parties from engaging in 
business. In Electric Co. v. Hawkes (1898) 171 Mass. 101, there was a 
merger of two corporations into a third, with a covenant that the officers 
of the two corporations would not within five years engage in business 
competing with the new corporation, and an injunction was granted for 
specific performance. On the other hand, in the Matter of Davies (1901) 
168 N. Y. 89, there was a consolidation of two ice companies, con- 
trolling 90% of the supply, into another company with an enormous capi- 
talization, after which the price of ice in New York city was raised 100%, 
and it was held that the combination was illegal under the New York 
Monopoly Statute. 

°The combination as against competitors: 
(i) Competition by a combination 
Fair 
Unfair 
(2) Purchase of competition 

By taking covenants in restraint of trade 
(a) Attached to sale of business 
(6) To suspend business not purchased. 
"See pp. 99, 100, supra. 
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noticed have been collected in the note. 41 Where, however, a 
combination undertakes to eliminate competition by taking cove- 
nants in restraint of trade from the competitors, the danger to 
the freedom of the buying or selling is so great that the law may 
well take notice of the circumstances. 

The covenant may be taken by some form of a combination 
from one or more individuals or may be entered into and taken 
by individuals and form a combination, which latter is the case 
of combination by agreement which we have already discussed. 
In the first case, we must consider separately the right of the 
individual covenantor to recover on the covenant, and the right 
of the combination covenantee to enforce the covenant by an 
action for damages or for specific performance. In these cases, 
the validity of the covenant cannot be determined from its face, 
as in the case of the covenants we have previously discussed, 
but must depend upon the surrounding circumstances. In some 
cases the court has condemned such covenants as if they were 
void on their face, and, in other cases, they have been sustained 
without any reference being made to the effect on the market. 
The same problem is presented here as in the case of a monopoly. 
The distinction is not between the shutting out of an individual 
or a combination, 42 but in who does the shutting out, an individual 
or a combination. We have sharply distinguished the case of an in- 
dividual covenantee from a combination covenantee, and this is 
probably the first attempt in the law to draw such a distinction. 

Although in these cases the covenant is frequently inserted 
in a contract of sale of a business, it perhaps as often is made by 
a covenantor who retains his business and covenants with some 
form of combination to abstain from business altogether in some 
particular for a specified length of time, or to carry on his business 
in a particular manner specified in the covenant, or in such manner 
as the covenantee may in the future from time to time direct. 

"In the following cases, the right of an individual to recover against 
a combination for acts of competition, see Transportation Co. v. Oil Co. 
(1901) 50 W. Va. 611; Boutwell v. Marr (1899) 71 Vt. 1. 

In the following cases the competitor could not recover against the 
combination. Bowen v. Matheson, et al. (1867) 96 Mass. 499. 

Where a combination notifies a third person not to deal with certain 
competitors under pain of withdrawing the custom of the combination, 
the competitors have no remedy against the combination, _ Masters Build- 
ers Asso. v. Domascio, et al. (1901) 16 Col. App. 25; Scottish Co-operative 
Soc v. Association (1898) 35 Scot. Law Rep. 645; Macauley Bros. v. 
Tierney (1895) 19 R. I. 255. 

42 See remarks of Putnam, J., in Oliver v. Gilmore (1892) 52 Fed. 562, 
565. 
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It has sometimes been supposed that there is a distinction between 
these two cases. Thus, it was said in one case that the covenant 
was void because the public was deprived of the benefit of the 
continuance of the business, so if there was a purchase of the 
business the same evil would not exist, and in such case the 
covenant would be lawful and the covenant not to trade valid. 43 
On the other hand, the argument is made that the same object 
may be accomplished by the purchase of the business with an 
accompanying covenant not to trade, and that since this is so, 
there should be no objection to the method of a mere purchase. 
This argument does not seem to be of much force. 

"Also the plaintiff's proposition that what is sought to be accom- 
plished by this contract indirectly might have been under the law 
accomplished directly by the defendant's purchasing the works 
and closing them, does not aid us in coming to a conclusion in 
this case. There are many matters which the law cannot prevent 
but which it refuses to aid when in an executory form."' 14 

There is, it is apprehended, no distinction. If the covenantee 
is a combination, the same reasons call for the invalidity of a 
covenant attached to the sale of a business as to one involving 
merely a suspension of business activity. The distinction is be- 
tween those cases where the covenantee acquires control of the 
market, and those cases where he does not, and between an indi- 
vidual covenantee and a combination covenantee, and both cove- 
nants are equally useful in obtaining control of the market. 45 

The general rule is that where it appears that the covenantee 
is some form of combination, the covenant cannot be enforced 
against the covenantor where the circumstances show that the 
covenantee is thereby acquiring control of the buying or selling. 
In many of the cases cited in the note, the covenantee was a 
corporation, although no particular account seems to have been 
taken of that circumstance. 48 There are, however, some cases to 

"Grant, J., in lark v. Needham (1900) 125 Mich. 84. 87. 

"Putnam, J., in Oliver v. Gilmore (1892) 52 Fed. 562, 565. 

"It may be argued, however, that it is much easier to pay for shutting 
down a business for a period of time than it is to buy the business out, 
and consequently the same amount of capital will enable the taking of 
more covenants in one case than in the other. 

"Lufkin Rule Co. v. Fringeli (1898) 57 Oh. St. 596; Western Wooden 
Ware Assoc, v: Starkey (1890) 84 Mich. 76; Falvey v. Woolner (N. Y. 
1902) 71 App. Div. 331 ; Trenton Potteries Co. v. Oliphant (1898) 56 N. J. 
Eq. 680; Santa Clara Lumber Co. v. Hayes (1888) 76 Cal. 387. In 
American Preservers Trust v. Taylor Mfg. Co. (1891) 46 Fed. 152, the 
corporation covenantee was refused an injunction against the covenantor 
probably on the ground that the contract was beyond its corporate powers. 
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the contrary. Thus in Monongahela River, etc. Co. v. Jutte," the 
covenantee was awarded an injunction to enforce a covenant to 
abandon mining coal in a certain territory, the court saying 48 that 
the public policy of the Commonwealth of Pennsylvania is to en- 
courage large aggregations of corporate capital for the develop- 
ment of the Commonwealth's resources. 

In the case of U. S. Cordage v. Walls Sons Rope Co. 49 a sim- 
ilar decision was rendered without any discussion of the ques- 
tion of monopoly or combination. In this case, however, the 
covenantee was in the hands of a receiver, which would raise a 
presumption of inability to accomplish the monopoly, which con- 
sideration, however, was not adverted to by the court. 5p It is 
obvious, however, that since the law only condemns these cov- 
enants because of the use made of them by the covenantee, that 
an innocent covenantor should not be deprived of the right under 
the covenant because of the illegality affecting the covenantee. In 
this case the covenantor might recover against a covenantee when 
the covenantee could not recover against the covenantor. Al- 
though this distinction has been suggested in several cases, 61 it 
is not possible to state with any confidence exactly how innocent 
of the monopolistic scheme of the covenantee the covenantor must 
be in order to enable him to recover. In most cases he cannot 
recover. 02 In one case, however, the covenantor was allowed to 
recover against the covenantee. 53 

There is one variation of the combination amongst competi- 
tors which may be noticed and which stands part way between 
such a combination and a combination between buyers and sellers. 
We are referring to the case of a combination between wholesalers 
as against a combination between retailers. Both sets of parties 

"(1904) 210 Pa. St. 288. 

"At p. 299. 

°(N. Y. 1895) 90 Hun. 429. 

"See, also, Oakdale Mfg. Co. v. Garst (1894) 18 R- I. 484. 

"Oliver v. Gilmore (1892) 52 Fed. 562, Putnam, J., at p. 565. See 
Clancey v. Onondaga Fine Salt M. Co. (N. Y. 1862) 62 Barb. 395. 

"In the following cases, the covenantor had knowledge and could not 
recover: Richardson v. Buhl (1889) 77 Mich. 632; Arnot & Pittston v. 
Elmira Coal Co. (1877} 68 N. Y. 558; Clark v. Needham (1900) 125 
Mich. 84; Oliver v. Gilmore (1892) 52 Fed. 562; Cravens v. Carter 
Crume Co. (1809) 34 C. C. A. 479; Texas Oil Co. v. Adoe (1892) 83 
Tex. 650; Tuscaloosa Ice Co. v. Williams (1899) 127 Ala. no. 

"Wood v. Whitehead Bro. Co. (1001) 165 N. Y. 545. The covenantee 
was a corporation, and no reference was made to extraneous circum- 
stances nor was there any evidence of other similar covenants. The action 
was at law. 
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are sellers or buyers of the same article, generally sellers, and 
while they are buyers and sellers between themselves, they are, at 
the same time, in competition with each other. Numerous instances 
arise of combinations designed to prevent the wholesalers from 
dealing directly with consumers. A few of these cases have been 
collected in the note, but the amount of authority is hardly suffi- 
cient to warrant the drawing of any conclusion. 04 

Effect of the Combination of Buyers Against the Sellers or Vice 

Versa. 

We have already pointed out that a combination of buyers 
may indirectly restrain the trade of the sellers, and vice versa. 
This indirect restraint is imposed by the mere combination among 
the buyers or sellers to trade in a certain way. The parties 
buying from or selling to the combination could trade or not, as 
they saw fit. It is obvious, however, that the indirect restraint 
thus imposed may vary in the force which it exerts on the parties 
restrained, and may amount to a total prohibition from trading at 
all. Such restraint, of course, does not arise in practice because 
it would defeat the object of the combination. A combination 
which stopped all business would be worse for the members of 
the combination than no combination at all. 50 When the law 
undertakes to interfere between the buyers or sellers, whether 
against or on behalf of a combination, it presses more closely on 
the principle of freedom of contract than in any of the cases we 
have heretofore discussed. 

As between individual buyers and sellers, the law generally 
gives no remedy for refusal to trade nor will it award an in- 

"In Olive & Sternenberg v. Van Patten (1894) 7 Tex. Civ. App. 630, 
the plaintiff, who was the owner of a saw-mill, was entitled to recover 
damages in an action at law from an association of wholesale dealers 
because of action on their part, maliciously and without reason restrain- 
ing him from selling to the retail dealers. In Delz v. Winfree, Norman 
& Pearson (1891) 80 Tex. 400, a retail dealer was held entitled to recover 
at law upon allegations of malice against a wholesaler, who refused to 
sell to him in pursuance of a combination with other wholesalers. In 
Bohn Mfg. Co. v. Hollis (1893) 54 Minn. 223, the retail dealers formed 
an association and adopted a by-law _ to restrain a wholesale dealer from 
selling direct to the consumer, and it was held that a wholesaler could 
not be relieved in equity against the operation of the by-law. The court 
put the decision on the ground that the retailers had a right to combine 
and protect their members against sales by wholesalers direct to con- 
sumers. 

"Since profit is the object presumably of every combination, the dan- 
ger of destroying business by too great restraint is a very potent check on 
the misuse of power by a combination. 
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junction to compel a sale on any specific terms. A combination, 
however, of buyers or sellers possesses such power that an indi- 
vidual buying from or selling to the combination may easily stand 
in need of the assistance of the law. He is protected indirectly, 
we have seen, by the refusal of the law to attach in the case of 
certain combinations any binding effect as respects the members. 
If, however, all the persons concerned in the combination choose 
to abide by its terms, this protection is removed. The protection 
is, therefore, inadequate at common law, and one object of the 
various monopoly statutes which have been passed by Congress 
and a number of the states, is to provide for the active interference 
with combinations notwithstanding the willingness of the members 
to continue therein. A striking illustration of this aspect of com- 
bination is to be found in the case of Kirkman v. Shawcross, 56 
where an agreement was entered into by a number of dyers and 
bleachers at a public meeting that they would not receive any 
more goods to be dyed, &c, but on condition that they should 
respectively have a lien on the goods for their general balance. 
The customer who delivered goods to be dyed and who had 
notice of the meeting, brought an action to recover the goods with- 
out paying the general balance. The court held he could not re- 
cover. It is plain on the principles of the law of contracts that the 
plaintiff was bound by the terms of the agreement, and the proceed- 
ing was in effect an attempt by him to be relieved from the terms 
of a contract which he had entered into. Our law is very averse 
to relieving a party from the binding obligation of a contract, 
and the cases in which such interference occurs are confined to 
a few well-settled heads of equity jurisprudence. The court dis- 
missed the case on the ground that there was no violation of 
public policy by the regulation as to the lien. This case, there- 
fore, points to the principle that the law may interfere to relieve 
from the operation of a contract to which a party has been 
forced to enter by the pressure of combination on the part of 
the persons from whom he is buying or to whom he is selling, 
and if this is so, the law may interfere before the contract is 
entered into and prevent a contract from being made upon 
too harsh terms. A common example in modern times of this 
aspect of combination is to be found in the case of a combina- 
tion of sellers forming a credit association under the rules of 
which customers of the members who have not paid their bills 

56 (i794) 6 T. R. 14. 
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are reported and placed on a list which is furnished to all the 
members, who were then forbidden to sell to such delinquents. Such 
an association no doubt serves a very useful purpose and, at the 
same time, is a powerful machine for the collection of debts, 
characterized by some courts as illegal because usurping the func- 
tions of a judiciary, and in so far as it involves the blacklisting of 
an individual without giving him a chance to be heard on the 
question of whether the debt is due, seems to be oppressive. 

In some cases, where the combination was in the form of a 
corporation, a buyer obtained an injunction against the regulation 
proceeding largely on the ground that the action was beyond the 
corporate power. 57 In other cases, the buyer was allowed to re- 
cover damages in an action at law against the combination, 58 
although in other cases a contrary decision was reached. 50 This 
form of combination seems to stand very much in need of legis- 
lative regulation. 

Generally speaking, the combination will, as respects its deal- 
ings with persons unconnected with the buying and selling in 
question, not be under any disability because it is an unlawful 
combination in restraint of trade. 60 

It is, of course, clear that where an association has fixed a 
price, a member of the association cannot compel a purchaser 
to take goods at such price where there is no agreement to that 
effect ; the seller can recover only the market price. 81 

Combination Bettveen Buyers and Sellers. 

The aspect of a combination between buyers and sellers pre- 
sents itself in several different ways, as follows: (i) The effect 
of the combination on persons buying and selling who are not 
parties to it. (2) The effect of a combination between some or 
all of the buyers and sellers as among themselves. (3) The effect 
of the combination on third persons not connected with the trade 

"Arbour v. Pittsburg, etc. Asso. (1907) 35 Pa. C. C. 59s; Hartnett v. 
Plumbers Supply Asso. (1897) 169 Mass. 229. 

M McIntyre v. Weinert (1900) 195 Pa. St. 52. 

"Schulten v. Bavarian Brewing Co. (1894) 96 Ky. 224; Brewster v. 
Miller's Sons Co. (1897) 101 Ky. 368. 

"See Dennehy v. McNulta (1898) 86 Fed. 825; Strait v. Harrow Co. 
(1892) 51 Fed. 819; Connolly v. Union Sewer Pipe Co. (1901) 184 TJ. S. 
540. 

"Lovejoy v. Michels (1891) 88 Mich. 15. So, also, if the buyer and 
seller sell at the price fixed by the combination, neither of them can be 
heard to say that the combination is illegal and the price they fix must 
govern. Matthews Glass Co. v. Burk (1904) 162 Ind. 608. 
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in question. As to the first, we may observe that the law probably 
is that an individual excluded from trade or injured in his trade 
by a combination of the buyers or sellers can have a remedy at 
law or equity, according to the circumstances of the case. Such 
a combination is so much more powerful than a combination 
merely among the buyers or sellers, that the individual excluded 
is in an almost helpless position. 62 No case has been found turning 
on the question of how far the law will enforce a combination 
between buyers or sellers as amongst the parties to it independently 
of any statute. The probability is that the decisions would not go 
as far in enforcing such a combination as they do in enforcing a 
combination merely among the buyers or sellers. Such a combina- 
tion will bear the same relation to third parties unconnected with 
the trade as the case of a combination of buyers or sellers. 

Labor Unions. 

The aspect of a labor union as a restraint on trade requires 
separate notice. This case presents the same general aspect as 
the combinations we have already discussed, but the law has 
taken a somewhat different course owing to reasons which we 
need not go into at this time, and the principles involved are some- 
what more intricate. While formerly laboring men enjoyed less 
right than did a combination of business men or manufacturers, 
they now probably enjoy more right of combination. The em- 
ployers are buyers of labor; the employees are sellers of labor. 
The members of the union have submitted themselves to a volun- 
tary restraint on the sale of their labor. In so far as the union 
prevents other workmen from being employed in place of the 
members of the union, there is a case of competition. The freedom 
of the employer in buying labor is indirectly restrained to the 
extent that he is prevented from employing workmen not members 

"In Ertz v. Produce Exchange (iooo) 79 Minn. 140, an exchange com- 
posed of the persons buying and selling farm produce took action exclud- 
ing a commission merchant from the trade without any legitimate inter- 
est to serve, and it was held that the commission merchant was entitled 
to recover damages from the exchange in an action at law in which he 
alleged malice. So, also, a retail coal dealer who was excluded from 
business by a combination of wholesalers and other retailers refusing 
to deal with him because not a member of the association, can recover 
damages from the members of the association, and in this case is a dictum 
that he can have a remedy by way of injunction. Hawarden v. Youghio- 
gheny Coal Co. (1901) in Wis. 545. See, also, Purington v. Hinchliff 
(1905) 219 111. 159; Jackson v. Stanfield (1893) 137 Ind. 592; Walsh v. 
Ass'n of Plumbers (1902) 97 Mo. App. 280; Gatzow v. Buening (1900) 
106 Wis. 1. 
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of the union. The union may also strike at the employer by 
restraining the trade of third parties not concerned in the buying 
or selling in question, as, for instance, in the case of a sympathetic 
strike. Where the employer and union agree together, exclud- 
ing non-union labor, there is a case of combination between buyers 
and sellers excluding some of the sellers, and when the strike is 
of the employees of a public service corporation, the ensuing sus- 
pension of transportation facilities operates as a restraint on the 
trade of all those who may wish to buy transportation. Further- 
more, since the relation between the employer and the employee is 
contractual, it follows that whenever such a relation is broken 
oft" through the efforts of other employers, other employees or 
third persons, a right of action may arise for tort committed by 
persuading the parties to break their contract. The questions in- 
volved here are intricate and interesting but entirely apart from 
any question of the law of restraints of trade. Where the em- 
ployer and employee have not yet entered into relations, and 
pressure is used to prevent any such arrangement, the case is 
different and more nearly approaches the question of restraint of 
trade. We shall only be able to refer to a few of the principles 
involved, as it will not be possible within the limits of this article 
to collect even a small part of the cases and properly discuss them. 

So far as the right of the workmen to enforce the terms of the 
combination against each other is concerned, the cases exhibit the 
same lack of harmony as is to be found in the cases relating to 
the right of the members of other combinations of buyers or 
sellers to enforce the combination inter se. 

Thus, in More v. Bennett, 63 the court refused to enforce 
against a member a by-law of an association of stenographers fix- 
ing the price of services, although the association only comprised 
a small part of the workers in that line of activity in the locality. 
Whereas, in Master Stevedores Asso. v. Walsh, ei the court en- 
forced a by-law of an association of stevedores fixing the price 
of labor, and in Bailey v. Master Plumbers,™ a by-law of a 
plumbers association, fixing prices and eliminating competition 
among the members, was held void and could not be enforced 
against a member partly on the ground that the labor of the 
members of the association was necessary to the public health 

63 (i8s>2) 140 111. 69. 

64 (N. Y. 1867) 2 Daly 1. 

"(1899) 103 Tenn. 99. 
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and convenience, and the operation of the association had in 
fact enhanced prices to an unreasonable extent. Cases of this 
kind among workmen are rare because a strike and a boycott 
furnish a far more potent means of enforcing demands against 
competitiors or amongst themselves than is possible in an action 
at law. 

The combination of workmen is also to be considered in re- 
spect to other workmen not members engaged in the same trade, 
that is to say, the right of non-union labor as against union labor. 
This is simply another aspect of competition. Some sellers of labor 
by combining endeavor to force others not in the combination 
out of the business. A few cases have been referred to in the note. 66 
The right of the non-union man depends on a number of different 
considerations which cannot be discussed here and which may 
well be referred to the same heading of unfair competition which 
we have already mentioned. So also the aspect of a combination 
of laboring men is to be considered as respects its effect on the 
employer. Here, again, we find the endeavor to extend the law 
to the making of contracts between the seller and the buyer. In 
the case of a labor union, the attempt is much more frequently 
made than in the case of any other combination of sellers to 
compel the employer, by one means or another, to buy the labor 
on the terms laid down. So far as the laboring man is con- 
cerned, there is a difference arising from the circumstance that 
he must make an immediate sale of his labor or starve ; he cannot 
wait a few weeks or months for changes in the market as in the 
case of ordinary sellers of commodities. This aspect of a com- 
bination frequently comes up in considering the right of the em- 
ployer to proceed against the combination of laboring men for 
damages to his business. Thus, the employer may seek to re- 
cover damages from the union or from third persons for procuring 
the discharge of workmen with whom he had contractual re- 
lations. 67 So, also, the employer may sue at law for damages for 

"The non-union men succeeded against the union in these cases: 
Equity, Erdman v. Mitchell (1903) 207 Pa. St. 79. Law, Lucke v. Assem- 
bly (1803) 77 Md. 396; Perkins v. Pendleton (1897) 90 Me. 166; Curran 
v. Galen (1897) 152" N. Y. 33. The right of the non-union men to recover 
against the union was denied in these cases: Equity, Pickett v. Walsh 
(1906) 192 Mass. 572. Law, Perrault v. Gauthier (1897) 28 Can. Sup. Ct. 
241; Allen v. Flood, L. R. (1898) A. C. 1. A non-union man cannot force 
his way into the union, Mayer v. The Asso. (1890) 47 N. J. Eq. 519. 

"See Quinn v. Leathern L. R. [1901] A. C. 495; Old Dominion S. S. 
Co. v. McKenna (1887) 30 Fed. 48. 
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preventing him from employing workmen, and he may proceed 
for an injunction restraining the union or its members as to any 
of these acts specified or as to any acts in furtherance of any rule 
cf action that may be seeking to force the employer to accept. 68 
In all of these cases the employer seeks the protection of the law 
against the indirect restraint on his freedom to buy labor, imposed 
by reason of the direct restraint on the laboring men created by 
the combination, which situation is complicated by overt acts on 
the part of the combination. The employer, of course, has no right 
to compel the workmen to accept employment on his terms, and 
to be consistent the law should say that the union has not the right 
to compel the employer to buy labor on their terms. This right, 
however, is frequently achieved by indirect methods. An asso- 
ciation of workmen, of course, can recover against third parties 
even though they have been formed for an illegal purpose or have 
been guilty of illegal acts. 60 

Summary of the Discusswn. 

The discussion in the two articles may be summarized as 
follows: Trade consists of buying and selling. The factors in- 
volved are the buyer and seller, and the chief elements of a sale 
are: (i) person, (2) place, (3) time, (4) price, (5) thing sold. 
Freedom of trade exists when each individual is entirely unre- 
strained in his individual action in buying or selling as to each 
of the elements mentioned. This freedom depends on the common 
law principle favoring freedom of contract, which in turn is op- 
posed at times by the principle protecting the rights of the com- 
munity. Freedom of trade presents an opportunity for the exist- 
ence of competition. Competition in trade consists in endeavor- 
ing to make one or a number of sales or purchases which one or 
several other parties are also endeavoring to make. Competi- 
tion, so far as it is successful, is an interference with the trade of 
the party competed against, who has no standing under the law 
to complain unless the competition is unfair. Competition among 
the sellers operates to the advantage of the buyers, and vice versa. 

"The employer obtained an injunction in these cases: Barr v. Essex 
Traders Council (1894) 53 N. J. Eq. 101 ; Beck v. Union (1898) 118 Mich. 
497; Hopkins v. Orley Stove Co. (1897) 83 Fed. 912. And he succeeded 
in an action at law in these cases : Carew v. Rutherford ( 1870) 106 Mass. 
1; Temperton v. Russell, L. R. [1893] 1 Q. B. 715. The employer was 
refused an injunction in these cases: Lindsay Co. v. Montana, F. L. (1908) 
37 Mont. 264; Clothing Co. v. Watson (1901) 168 Mo. 133. 

"Snow v. Wheeler (1873) 113 Mass. 179. 
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Competition in either case may be to the disadvantage of the 
parties competed against and when carried to excess exterminates 
competition and leaves the buyer or seller, as the case may be, with- 
out the benefit of any competition at all. Competition, therefore, is 
beneficial to a certain extent, always more or less injurious to 
the parties competed against, and when carried to excess produces 
the same state of affairs as the absence of competition. A per- 
son who has freedom of trade may compete, and restriction on 
this freedom of trade diminishes, to that extent, his capacity to 
compete. Competition may, therefore* be the indirect result of 
freedom of trade. The market is the contact between the buyer and 
seller and consists of the transaction between these parties. 

The market -is controlled when all or the larger part of the 
buying and selling is 'in the hands of one person or a combina- 
tion. Restraints on trade may operate (i) equally on some one 
or all of the buyers and sellers, (2) on some one or all of one 
or the other of them, (3) and as to one or all of any of the ele- 
ments we have mentioned, and may be voluntary or involuntary, 
direct or indirect. A direct restraint specifically prohibits an in- 
dividual from some act of trade or restrains him in the manner of 
doing some act of trade. An indirect restraint is the restraint 
imposed on another person by reason of this direct restraint. The 
various restraints of trade are as follows : 70 ( 1 ) Monopoly, which 
is a state of facts and exists when all the buying or selling of a 
particular commodity is in the hands of one person or a combina- 
tion of persons acting as a unit. A monopoly is objectionable as 
a restraint on trade of (a) those who may seek to engage in the 
same trade but cannot do so with any chance of profit because 
of the monopoly, (b) of the persons buying or selling, as the case 
may be, from or to the monopoly; (c) and when the monopoly 
has been brought about by a combination or contract it is a restraint 
on the trade of the parties to the combination or contract. The 
only real evil of a monopoly is its aspect as a restraint on the 
trade of those buying from or selling to the monopoly. The 
amount of the buying or selling controlled by one person or a 
combination may be sufficient to confer all the advantages and 
bring about all the evils of a monopoly although no perfect mo- 
nopoly be in effect achieved. The question is, what size of business 
is to be treated as a monopoly ? This question cannot be answered 
on the authorities. 

"For a table of restraints on trade, see 12 Columbia Law Review 105, 
note 21. 
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Monopolies are of different origin, — those arising by grant 
from the state, by accident and by nature seem to be lawful. So, 
also, where the monopoly arises by the exertions of an individual, 
the law cannot interfere without repudiating the principle favor- 
ing freedom of individual action and contract. When the monopoly 
is brought about by associated action or combination, the law is 
different. Monopoly, therefore, is probably in itself perfectly 
lawful, and the law only objects to certain methods of bringing it 
about. Competition, regulations by the state, and the action of 
public service corporations are also restraints on trade ; the latter is 
peculiarly the subject of legislative regulation. A restraint may be 
imposed on trade by the performance of a covenant contained in 
a contract, which performance may be an act either of omission 
or commission, and may restrain the trade of (i) the covenantor, 

(2) the covenantee, (3) a third person. Our concern is only with 
the first, in which case the performance of the covenant may in- 
volve (1) total cessation of trade, (2) restriction on the manner 
of trading generally as to one or more of the elements we have 
referred to. The first is generally found in contracts relating to 
(1) a sale usually of a business, (2) dissolution of a partnership, 

(3) employment of a servant; the second in contracts of (1) 
formation of a partnership, (2) agreement among competitors, (3) 
agreements between buyers and sellers. The one eliminates com- 
petition, the other modifies it. 

The performance of a covenant in restraint of trade is a direct 
restraint on the trade of the promisor or promissee, and an in- 
direct restraint on the trade of the several parties whose free- 
dom of trade may be diminished by the performance of the cove- 
nant. Covenants in restraint of trade may also be divided into 
(1) those entered into by an individual, (2) those entered into 
by a combination, (3) those entered into by several individuals 
for the formation of a combination or by one person in aid of a 
combination. 

A covenant not to trade was illegal at common law as against 
public policy when the restraint imposed by the performance of the 
covenants was unreasonable. The objections on the score of 
public policy may be Teduced to four heads. These are (1) effect 
on the covenantor, (2) effect on the covenantee, (3) effect on com- 
petitors, (4) effect on persons buying from or selling to the cove- 
nantee, and in each case we 'must consider (1) the case of a 
covenant to abstain from trade, (2) the case of a covenant merely 
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to trade in a particular way. The objection that the covenantor 
was injured by the performance of a covenant to abstain from a 
particular trade is no longer of any force when occupations may 
be changed with facility. This objection never, did apply to a 
covenant merely to trade in a particular manner. The performance 
of the covenant is in each case distinctly advantageous to the 
covenantee as he is giving a- consideration for it. Competitors 
are benefitted in each case because the performance of the cove- 
nant to that extent diminishes competition. The persons buying 
from or selling to the covenantee are injured by the removal 
of the customer, thus diminishing their freedom of trade by nar- 
rowing the market. They have no ground to complain of such 
removal unless the covenants are taken by some form of com- 
bination which thereby acquires control of the buying or sell- 
ing. The law cannot interfere except in the case of a combination 
without repudiating the principle favoring freedom of individual 
action. There is little danger under modern conditions of an 
individual acquiring a monopoly by taking covenants in restraint 
of trade. The other cases of covenants in restraint of trade are 
those between buyers and sellers which, in the case of individuals, 
appear to be unobjectionable. 

When we consider the subject of combination we must recog- 
nize the distinction between individual action and associated ac- 
tion. So far as the law of restraints on trade is concerned, the 
right of association is regarded as a peculiar privilege, the exer- 
cise whereof may lead to results injurious to individuals and to 
the public, and therefore to be circumscribed and jealously dealt 
with by the law. The argument that what one man may lawfully 
do several together may do is not sound, because the law regards 
the potency of numbers, and the principle as to the lawfulness of an 
individual act cannot be carried to its logical conclusion because 
of the counter principle as to the unlawfulness of associated action. 
The two principles are logically inconsistent, and the most that the 
law can do is to strike a rough balance between them. A com- 
bination in restraint of trade is where two or more individuals 
conduct their respective buying or selling, as the case may be, 
with respect to one or more or all of the elements we have noticed, 
according to some common rule which they have voluntarily 
adopted. A combination may appear in several forms, which are 
(i) two or more individuals buying or selling separately in pur- 
suance of some contractual obligation existing between them; 
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(2) a partnership buying or selling; (3) an association; (4) a 
corporation; (5) a trust. The same principles probably apply 
to all these forms. In practice, however, the distinction between 
the cases cannot always be easily drawn, and two or more of 
them are sometimes involved together. 

A contract is to be distinguished from a combination. 'The 
contract precedes the combination, and the combination is the 
result of and grows out of the performance of the contract. The 
law may condemn the invalidity of a combination in several ways : 
(1) by refusing to enforce the terms of the combination among 
the parties to it; (2) by refusing to recognize the combination as 
having any validity in a controversy between it or its members 
and persons not members ; (3) by interfering through the agency 
of the state or private individuals interested, not parties to the com- 
bination, to prohibit the continuance thereof or prevent its coming 
into existence, which case arises under statute and is excluded 
from this discussion, and in each case we must distinguish com- 
binations between buyers or sellers and combinations between 
buyers and sellers.- The validity of a combination in each case is to 
be discussed under the following four headings : (1 ) as between the 
members of the combination, (2) as between the combination and 
competitors, (3) as between the combination and persons buy- 
ing from or selling to it, (4) as between the combination or mem- 
bers thereof and third persons unconnected with the trade. As 
to the first, the authorities do not enable us to lay down any 
principle from which it can be said when a combination is or is 
not valid as against its members. The most that we can venture is 
that where the combination obtains control of the market, the law 
will condemn it by refusing to enforce it among the parties thereto, 
but no answer can be made to the question of fact, which is, when 
does a combination have control of the market? 

In the aspect of a combination as against competitors, there 
are two branches of the subject, the combination competing, the 
combination eliminating competition. Where the combination 
competes, the restraint is on the trade of the parties competed 
against, and their right, if any, sounds in tort. Where the com- 
bination eliminates competition, it does so by taking covenants 
not to trade, which may be annexed to the purchase of a business 
or taken from parties whose business is not purchased. Although 
a distinction has been suggested between the two, it is apprehended 
that there is none, and the invalidity of the covenant in each case 
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depends on the circumstance that the covenantee is a combination 
and is, by reason of the covenants, acquiring control of the market. 
Since, however, the covenant is invalid because of the illegality 
of the covenantee, thereby obtaining control of the market, an inno- 
cent covenantor should be permitted to enforce the contract. Al- 
though this distinction has been suggested in some cases, it can- 
not be said to be supported by authority. When the law under- 
takes to interfere as between the buyer and seller on behalf of or 
against a combination, it presses more freely on the principle of 
freedom of contract than in any of the cases heretofore discussed. 
While in those cases the law merely refuses to enforce a contract 
already made, in this case the interference may involve the mak- 
ing of a contract for the parties. The principle seems to be striv- 
ing for recognition that an individual may be assisted by the 
law in obtaining favorable terms from a powerful combination. 
This principle has reached its fullest development in the law of 
public service corporations, and persons engaged in public callings 
where the law compels the parties to deal with all persons alike 
on reasonable terms. In each case, in considering the aspect of 
the combination as against third parties not connected with the 
trade, the rule generally is that the combination may enforce any 
right it may have, irrespective of the circumstance that it is an 
illegal restraint on trade. 

Roland R. Foulke. 
Philadelphia. 



